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Roads, Navrangpura, Ahmedabad-
380009 (GSTIN:24AAJCM6393A1ZJ)

57 3r2er(3r@la) z4fa ate anf ea.ffa a@th i 3uzgmn ufrant/
(A) ,ff@raor h veg 34 zrzr a ar t

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following
way.

National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act in the cases where

{i)
one of the issues invo ved relates to place of supply as per Section 109(5) of CGST Act, 2017.

State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other than as mentioned in

liil
para- (A)(i) above in terms of Section 109(7) of CGST Act, 2017

{iii) Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and shall be
accompanied wit a fee of Rs. One Thousand for every Rs. One Lakh of Tax or Input Tax Credit involved or the
difference in Tax or Input Tax Credit involved or the amount of fine, fee or penalty determined in the order
appealed against, subject to a maximum of Rs. Twenty-Five Thousand.

(B) Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along with relevant
documents either electronically or as may be notified by the Registrar, Appellate Tribunal in FORM GST APL-
05, on common portal as prescribed under Rule 110 of CGST Rules, 2017, and shall be accompanied by a copy
of the order appealed against within seven days of filing FORM GST APL-OS on line.

(i)
Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017 after paying -

(i) Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned order, as is
admitted/accepted by the appellant, and

(ii) A sum equal to twenty five per cent of the remaining amount of Tax in dispute, in
addition to the amount paid under Section 107(6) of CGST Act, 2017, arising from the said order, in
relation to which the appeal has been filed.

(ii) The Central Goods & Service Tax ( Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019 has provided
that the appeal to tribunal can be made within three months from the date of communication of Order or
date on which the President or the State President, as the case may be, of the Appellate Tribunal enters
office, whichever is later.

---·-------
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For elaborate, detailed and latest provisions relating to filing of appeal to the appellate authority, the
appellant may refer to the website www.cbic.gov.in.
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ORDER-IN-APPEAL
Brief Facts of the Case :

M/s. Mundra Solar Technopark Private Limited, Adani House,
Mithakhali Road, Ahmedabad - 380009 (hereinafter referred as 'Appellant) has

filed the appeal against Order-in-Original No. CGST-VI/Dem­

472/Mundra/AC/DAP/22-23 dated 29.03.2023 (hereinafter referred as

'Impugned Order) passed by the Assistant Commissioner, CGST, Division - VI,
J\hmedabad South (hereinafter referred as 'Adjudicating Authority).

2. Briefly stated the facts of the case is that the 'Appellant' is holding GST
Registration - GSTIN No.24\A4JCM6393A1ZJ has filed the present appeal on

15.05.2023. They were engaged in providing service of. Other storage and

warehousing services, Events, Exhibitions, Conventions and trade shows
I

organization and assistance services, Rental or leasing services involving own

or leased non-residential property, other professional , technical and business
t

services. The 'Appellant' filed TRAN-1 on 11.10.2017 and has taken transitional

credit of Central Excise/Service Tax amounting to Rs. 34,48,762/- in their
electronic Credit ledger under Section 140 of the CGST Act, 2017. A Show

Cause Notice dated 06.04.2022 was accordingly issued to the appellant and
asked to show cause as to why ­

nsitional credit of input tax amounting to Rs. 34,48,762/- wrongly carried

and utilized by them, should not be demanded and recovered from
under the provisions of Section 73(1) of the CGST Act read with the

ns of Rule 121 of the COST Rules; as well as why interest under Section
penalty under Section 122( l)(xvii) of the COST Act, 2017 on the demandsj

should not be imposed.

3. Thereafter, the adjudicating authority vide impugned order dated
29.03.2023 has confirmed the demand of Rs. 81,582/- from total demand of
Rs. 34,48,762/- under proviso to Section 73 ( 1.) of the CGST Act, 2017 read
with Rules 121 of CGST Rules, 2017, interest as applicable, under Section 50

and penalty of' Rs. 81,582/- under Section 122(1 )(xvii) of the CGST Act, 2017
and partially confirmed thc Show Cause Notice for the following reasons:

(i) During verification of Tran-1, it is observed that as per ST-3 return

for the period April to hune 2017, the closing balance of Cenvat

credit of input services amounting to Rs.33,20,021/- has been

carried forward as COST credit in Table S(a) of TRAN 1 and

remaining balance amounting to Rs.77,143/- pertains to Krishi
Kalyan Cess which they have wrongly carried forward in Table 5(a)

of TRAN I and therefore liable to be recovered/reversed by the
taxpayer along with applicable interest and penalty.

1
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4.

(ii) Furth.er, during verification of invoices 111 respect of credit carried

forwarded under Table 7(b) of 'TRAN 1 amounting to Rs. 1,28,741/­

eligible credit to be carried forward by t.he taxpayer amounts to Rs.
1,24,302/-, while credit of Krishi Kalyan Cess a.mounting to Rs.

4,439/- carried forward to the table 7(b) of TRAN 1 is not admissible

asper Section 140(1) ofCGS'J'/\ct,2017. Thus, the taxpayer is liable

to pay/reverse the wrongly carried forward amount of Rs. d,439

alongwith applicable interest ancl penalty.

· (iii) Cess has been clearly excluded to be so eligible for carry .fiJn.uorcl us

ITC in TRAN 1. Therefore, there is no iota of doubt that Cess of any

kind except National Calamity Contingent Duty (NCCJ)), which was

so specified in Explanations 1 and 2 specifically could be allowed 1

be carried forward and adjusted against Output GS'J' Lictbilily. It

may be noted here that this JVCClJ is allowed to be tmnsitionecl not

as CENVAT credit, but because it is specifically included as "Eligible
Duties" in Explanations 1 and 2 of Section 140 of the Act.

That the a.ssessee have contrcwened the provisions of Section 110 of

the CGSTAct, 2017 as they have wrongly carried forward credit of

Krishi Kalyan Cess amounting to Rs.77143//- [Rs.77143/. in table
5(a) + Rs. 4439/- in Table 7(b)/ in 'TRAN 1.

Being aggrieved with the impugned order the appellant has riled the

(iv)

present appeal on 15.05.2023 on Lhc followirig grounds:

- the proviso lo Section 1 .,/.0(1) specifzcally delineates lh.ose circwnstw 1.ces /

conditions under which credit availed may not be tran.sition.ed, however, the

Appellant has fulfilled all the conditions as set out in the proviso above and

there is nothing there under, to militate against the availment of ED CESS ,

SHED &» KKC in question. Further, there is 11.0 dispute or allegation under the

SCN which specifies that the Appellant. has violated any condition.s spec(fierl

in the proviso to Section 140(1) of the CGS1' Act. Accordingly, the Appellant

submits that the credit of ED CESS, SHED & KKC is rightly transitioned
under the GST based on the unamended Section 140(1) of the CGST J\ ct.

- the Appellari.t would lilce to state th.at Explanation 3 of Section 140 of the

CGST Aat mentions the term 'eligible duties and tax.es' ancl not 'eligible
duties', The credit ofED GESS, SHED & KKC is transitioned by the Appellant

based on Section 140(1) of the CGS'J' Act· which refers to the expression

'CENVAT credit of eligible duties' and not 'ClmVA 1' credit of eligible duties
and taxes',

- that Explanation 3 of Section 140 of the CGS'J' Act refers lo lhe expression

'eligible clut:ies ancl tcLtes' and the said expression is not employed in. Section
140(1) of the CGS'l' Act. Hence, Explanation 3 becomes irrelevant in

-------·-- ····· ···--- ..
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understanding the scope and coverage of transitional credit of ED CESS,
SHED and KKC vailed under Section 1401) ofthe CGST Act.

- that the retrospective amendment made to Section .140 of the CGST Act vide

the Amendment Act is arbitrary, unconstitutional and hence illegal.
Accordingly, it is humbly prayed to your good self to set aside the demand
raised vide the impugned order on this ground itself.

- that at the time offiling of Fomm GST TRAN, the Amendment Act was not
effective. Accordingly, in view of the above rulings, the Appellant had

correctly transitioned the CENVAT credit of ED CESS, SHED 8 KKC,

accordingly, the impugned order should be quashed on this ground.

- the balance ofED CESS, SHED 8 KKC is a vested right, it could not be taken

away on account. of the subsequent omission of the provision enabling the
availment ofcredit ofED CESS, SHED 8 KKC.

- that transitional credit of ED CESS, SHED 8KKC cannot be denied merely

relying on the judgement passed by the divisional bench ofHon'ble Madras

f-figh Court. Ilence it is humbly prayed t.o your good self to set aside the
impugned order.

nal Hearin :­

Personal Hearing in the matter was held on 15.09.2023 wherein

Rahul Patel, C.A. appeared on behalf of the 'Appellant' as authorized

During PH. he has reiterated the written submission and

requested to allow the appeal. l le further submitted that al lthe documents as

desired have been submitted before the authority based on which part of the

credit is allowed, therefore the penalty under Section ] 22(1 )(xvii) is not leviable.

Further as regards the KKC may be allowed as per the grounds of appeal.

Discussion and Findings :

6. I have carefully gone through the facts of the case available

on records, submissions made by the 'Appellant.' in the Appeals Memorandum

as well as through additional submission. I find that the 'Appellant' had availed

the credit of Education Cess, Secondary & Higher Education Cess and Krishi

Kalyan Cess amounting to Rs.81,582/-through TRAN-1 as transitional credit.

/\ccordingly, a SCN dated 06.04.2022 was issued to the appellant in this

regard. Thereafter, the adjudicating authority vide impugned order has partially

confirmed the demand of wrongly availed credit of Cesses. Further, I find that

the adjudicating authority has confirmed the demand of Rs. 81,582/- under

proviso to Section 73 (I) of the CGST Act, 2017 read with Rules 121 of COST

Rules, 2017, interest as applicable, under Section 50 and penalty of Rs.

3,28,807/- under Section 122(1)(vii) or the CGST Act, 2017.
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7. In the instanl ri·1alter the prese11L appeal is filed by appcllanl on
15.05.2023 against the Ordcr--in--Original dated 2q.03.2023. 1-i'urthcr, :•·

informed by appellant in J\PL--01 that order appealed against is co111111uniec11cd

to Lhern on 04.04.2023. Therefore, I rind that the ptcscnL appeal i:::; filed in Lime.
prescribed under Section 107( 1) of the CG'T' Act, 20 17.

8. On carefully going through the submissions of appellant_I find that

the appellant is mainly contending thal the Section 140(1) refers to 'CENVAT

Credit' carried forward in the return and the explanation lo Chapter XX

"I'tansitional Provisions' states that the term 'CENVAT Credit' used in this

chapter shall have sarnc meaning as assigned lo them in the Central Ixcisc

Act, 1944 or thc rules made there under (i.e. CENVAT Crcdit Rules, 200.4)·

that in view of said provisions, a registered person shall be eligible Lo carr_,·

forward the credit into Lhe GST regime. The appellant has accordingly

contended in this appeal that on a co-joint reading of Scction 140(1) and

aforesaid ExjJlanation, it is evident that· any credit- which qualif"ies as eligible
CINVA'T Credit under the CINVAT' Credit Rulcs, 2004 and shown in the return

filed under erstwhile regime, shall be carried forward in Lo Lhc OST regime.

9. I find that the appellant has further contended that vide CGST
(/\rncndment) Act, 2018, explanation 3 was inserted with retrospective cffcr:I

from 01.07.2017 that inter-cilia clarified that "eligible duties and laxes" will nol

lude Cess, not specified in Explanation 1 and 2 ; lhal. Lhc said arncndrncnl

not been notified by the Government and pi-esent.ly, 1101 in operation.

orclingly, they had carried forward the CENVAT crcdit accumulated on
unt of Cesses through T'RAN-1.

10. In view of above, the appellant has conlcnclccl Lhat Lhcy h::lV(_·
correctly carded forward the credit of Ccsses into GS'T regime. Further, the

appellant has contended that Lhe Circular No. 87/06/2019-GST dated
02.01.2019 relied upon by the ll.clJudicatin.g Authority is ultra vires Lo the rn:·rl'
Law and hence bad in law. Further, appellant has contended that they me
alternatively eligible to claim refund of Ccsscs and in 8l.lpporL or sarnc they

referred case of Schlwnberger1\sict Services Ltd V CommissionerofCJ,; & S'f'.

Gurgaon-I [2021-/ IL-2 18-CESTATCHD-ST] wherein the CEST'AT hasfollowed the

aforementioned decision of Bharat I Ieavy lilectricals Ltd (supra) and held that
the appellant is entitled to the refund claim of the cess balances.

11. Since, the appellant has contended that the amcnclmenl thHI
, excluding· Cess in "eligible duties and taxes" has not been notified by

d
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,1overnment, I refer the relevant Explanation 3. The same 1s reproduced as
under :

Explanation 3.- For removal of doubts, it is hereby clarified that the

expression "eligible duties and taxes" excludes any cess which has not

been specified in Explanation 1 or Explanation 2 and any cess which is

collected as additional duty of customs under sub-section (1) ofsection 3 of
the Customs TariffAct, 1975 (51 of 1975).]

The Explanation 3 is inserted w.e.f. 01.07.2017 by s.28 of "The Central Goods

and Services Tax (Amendment) Act, 2018 (No. 31 0f2018)'. And the Government

of India vide Notification No. 02/2019 - Central Tax dated 29.01.2019 appoints

the 01.02.2019, as the date on which the provisions of the Central

Goods and Services Tax (Amendment) Act, 2018 (31 of 2018), except clause
(b) of section 8, section 17, section 18, clause (a) of section 20,sub-clause (i) of

clause (b) and sub-clause (i) of clause (c) of section28, shall come into force. In

the present matter the SCN vide which demanded the wrongly availed
Transitional Credit is issued on 06.04.2022. Accordingly, I do not find any

force in the contention of the appellant. In view of foregoing, I am of the
considerate view that in the present matter, as per Section 140 of the CGST

Act, 2017 i is very much clear that transitional credit of Education Cess,
Secondary & Higher Education Cess and Krishi Kalyan Cess under TRAN-1 is

vi admissible.

Further, I find that the appellant has contended that alternatively

are eligible to claim refund of Cesses and in support of their claim they
ed case law of Bharat Heavy Electricals Ltd. (Supra). In the present appeal

proceedings the issue involved is rejection of transitional credit claimed by

appellant by filing TRAN-I in terms of Section 140 of the CGST Act, therefore,
facts and circumstances of present case is different from the aforesaid case
laws and thus ratio or said case laws are not applicable in the present matter.

13. Further, as regards to order for demand & recovery of interest the
appellant has contended that since, there was no dispute on eligibility of credit

at the time of availment and the only dispute was for transferring the credit,
hence, levy of interest is incorrect. However, I find that according to the Section

73 ( 1) of the CGST Act, 2017 under Section 50 of the CGST Act, 2017 the
registered person is liable to pay interest on such input tax credit wrongly

carried forward. Accordingly, the adjudicating authority has held that the

noticee has carry forward transitional credit and therefore ordered for recovery
of interest under Section 50 of the CGST Act, 2017. Accordingly, J do not find
any force in the contentions of the appellant in this regard.
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14, Furthcr, as regards to imposition of penalty of Rs.81582/- I find

thal the appcllanl has contended lhat penally under Sec lion 122( J )(xvii) or lh·

COST /\cl is nol irnpo_sablc in lhe mallcr of wrong availment of inpul Lax crcclil.

Whereas, in lhc present case lhcy had carried forward CINVA'T' credit lying in

balance as on 30.06.2017 in electronic credit ledger pursuanl lo rolloul of GST

w.e.r. 01.07.2017 which is permissible as per Section 140(1) of lhe CGST !\cl.

Accordingly, the appellant has contended Lhat there was no such deliberate

and malajide intention to avail excess input I.ax crcdil and Ll1cr<'f"orc, chargi11~~

inlcrcsl and penally in lhc inslanl case is nol lcnablc. /\ccordingly, I hereby
refer the relevant provisions.

Section 73. Determination of tax notpaid or short paid or erroneously
r·efunded or input tax credit wrongly availed or utilised for any reason
other thanfraud or any willful-1nisstatentet1t ot- supJjression offacts.-

(I) Where it appears to ihe proper officer that all,t/ tox has not been paid or
short paid or erroneously refunded, or where input tax credit has been
wron_ql_l.J availed or utilised for Cl/1.lf rectson, other than the reason of firn1d
or Cllt.1.J wilfitl-111.isstatement or suppression of' facts io evade tax, he sholl
serve notice on the person chm:qeable with tax which has not been so paid
or which has been so short paid or to whom the refund has erroneously
been made, or who has wron,ql.1.1 availed or utilised input tax credit.
requirin_q him to show cause as to why he should not pa_l./ the amount

agUi), specified in the notice along with interest payable thereon under section '50
.48%,s"vi"?, and a penalty leviable under the provisions af this Act or the rules made
'_.~l' <,."-f,,r,... \ ~ thereunder., »y«} g3

E 9 9 $%4 ­
f$gt BM, seeton 122. Penalty for certain offences..:e E»A gs
, "· ~$AI"o..i° WlJ Where a taxable person who­
; .,(kvii) fails to furnish information or clocu.rnents called for by cm officer in

~.._,._, accorc.icmce with the provisions of this Act or the rules made thereunder or
furnishesfalse information or clocwnenis du1-i.11g anuproceeclin_qs under this Act:
"shall be liable lo pay a penalty of ten thousand rupees or an amount equivalent
lo the tax evaded or the tax not deducted under section 51">section 51 or short
deducted or deducted but not paid to the Government or. tax not collecter!
under section 52">section 52 or short collected or collected but not paid lo the
Governm.ent or input tax credit cwailecl of' or passed on or clistributecl irregulorly.
or the refund claim.eel fi·auclulentl_iJ, whichever i.s hi,qher''.
/(7 /A) Any person who retains the benefit of a transaclio11 cove reel under clauses
(i), (ii), (vii) or clause (ix.) of'sub--section (1) and at whose instance such transaction
is conducted, shall be liable to a penalty of an mount equivalent to the tax
evaded or input tax credit availed of or passed 011.J
In the present matter, as discussed in foregoing paras l find lhal Lhc appclla111
had wrongly carried forward l'l'C of Ccss athounling lo Rs.~381,582/--. l lm,vcvcr,
I find that there is no evidence on record thal lhe appellant had any Lime railed

to funlish informalion oi• documents called for by an officer in accordance with

the provisions of this Act or Lhc rules made there under or f'urnishcs fol::.,·

information or documents durilig any proccccli!·1gs under Lhis Act.. Thcrcl'on',

the penalty imposed by Lhc J\djudicaling /\uthorily under Scclion
Seclionl22(l)(xvii) of lhe CGST/GGST /\cl, 201'7 is nol maintainable.

(j

-------··-·-·- ·---- ----------·-------
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5. In view of the above discussions, I uphold the demand of Rs.
81,582/- under Section 73( 1) along-with interest a applicable under Section

50 of the COST Act, 2017 and drop the penalty of Rs. 81,582/- imposed under
Section 122( 1 )(xvii), as discussed above.

16. faaaf ztaf #Rt& faarfazrt 5q?taaat farar2t
The appeal filed by the appellant stands disposed of in above terms.

%l e3(Adesh Kun@a S%a)
Joint Commissioner (Appeals)

.09.2023Date:

! .3'(Vi a al kshmi V)
Su rint:endent: (Appeals)
By R.P.A.D.
To,
M/s. Mundra Solar Technopark Private Ltd,
Adani House, Mithakhali Road, Ahmedabad - 380009.
Copy to:
I. The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.
2. The Commissioner, COST & C. Ex., Appeals, Ahmedabad.
3. The Commissioner, COST & C. Ex., Ahmedabad-South.
4. The Dy/Asstt. Commissioner, COST, Division-VI, Ahmedabad South.

Y:5 T. he Superintendent (Systems), COST Appeals, Ahmedabad.
Guard File.

. P.A. File
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